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accidentally passing at the time of the disaster, which turns out of 
abandoned at sea, for -without the aid of the steam-tug the loss was 
not merely highly probable, but absolutely certain and inevitable. 

As relates to the vessel and the rest of the cargo, I feel more 
difficulty in coming to a conclusion. They were undoubtedly saved 
by the steam-tug, and upon the principles already stated she is 
entitled to as high a rate of compensation as would have been 
allowed to the boats of the other ships. And taking all the circum- 
stances into consideration, and the towage of the vessel afterwards 
to a port of safety, it appears to me that about four per cent, of the 
value saved would not be more than a fair and adequate compensa- 
tion. I do not mean to rest this part of the opinion upon any rule 
of percentage applicable to cases of this kind. I look rather at the 
sum which that percentage will produce, and compare it with the 
value of the services rendered. Nor shall I enter into any nice cal- 
culations as to the precise amount which these allowances will 
produce. 

The judgment is necessarily founded upon estimates, and there 
can be no exact mathematical calculation fixing precisely the first 
amount. But looking to the whole case in all its circumstances, as 
it appears on the record, I am of opinion that the libellants are 
justly entitled to seventeen hundred dollars ($1700) as a compensa- 
tion for the salvage services rendered to the brig, and shall decree 
accordingly. 



In the District Court of the United States, for South Carolina, 

October, 1857. 

M'CREADT, MOTTE ft CO. VS. R. L. & W. E. HOLMES. 

Though a carrier, in the absence of evidence of fraud or mistake, is concluded 
by the receipt in his bill of lading, as to the quantity or amount of the goods 
shipped ; yet, in an action for the freight, where the consignee has received the 
goods at the wharf, without qualification or reservation of the right to inspect, 
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weigh, or measure them, and the carrier proves due care of them during the 
transit, and an actual delivery of all in his possession on his arrival, the burthen 
of proof is on the consignee to establish that a deficiency in the quantity specified 
in the bill of lading, afterwards discovered, is chargeable to the wrongful act or 
neglect of the carrier. 

Libel in admiralty, in personam. 

The facts of the case will appear in the opinion of the court. 

Edward McCready, Esq., for libellants. 

C. S. Simonton, Esq., for respondents. 

McGrath, J. — The libel in this case, is filed to recover a balance 
of freight, for the transportation of one hundred tons of coal from 
Philadelphia to Charleston. The vessel arrived at Charleston, and 
the coal was delivered to the respondents, the consignees : who with 
their carts carried it to the oflice of the public weigher ; and by his 
weight, it appeared there was a deficiency of several tons. The 
respondents claim a deduction from the freight, of so much as is 
alleged to be the value of the coal which has been lost. It is con- 
ceded that a certain percentage (2J) of loss, is usually allowed. 
The libellants concede this allowance, and charge freight for 97J 
tons; but insist that no other deduction should be made. The cart- 
men employed by the respondents depose that they carted to the 
public weigher all the coal they received : and the libellants prove 
that all the coal received in Philadelphia was brought to Charleston, 
and delivered to the respondents. 

A carrier is responsible to the consignee for the safe delivery of 
property committed to his care. Ordinarily, the bill of lading 
determines the nature of his liability. When by the execution of 
that paper he has admitted his possession of the property of another, 
it is conclusive against him, unless upon proof of inadvertence, 
mistake, or deceit. That the carrier did not supervise the process 
by which the weight was ascertained ; or that he signed a bill of 
lading upon a representation which he did not verify, are suggestions 
to which I would reluctantly listen, if offered to qualify a liability 
plainly expressed in the bill of lading. No suflicient reason in this 
case is presented to me for doubting the correctness of the weight 
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as ascertained in Philadelphia, and I hold the libellants concluded 
by it. 

The libellants being thus liable for the safe delivery of the pro- 
perty subject to such exceptions, as by custom or contract qualify 
that liability, can discharge themselves by showing a performance 
of their undertaking. This they do, by proof that all the coal 
received at Philadelphia was duly cared for while being laden ; that 
all precautions were taken to secure it from loss by theft or other- 
wise ; and that all the coal in the vessel was delivered to the 
respondents. 

The undertaking of a carrier is affected by the nature of the 
property he may have in his custody. If its value is determined 
by measure, weight, or any other test, his liability depends upon 
the result of an application of that test, at the port of delivery, 
under such circumstances as I shall notice. But the consignee may 
not require the test. He may be satisfied, and willing to receive 
his consignment without the delay, trouble, and expense of ascer- 
taining whether it corresponds with fractional accuracy to that 
specified in the bill of lading. A delivery and acceptance of this 
kind would not conclude the consignee in case of loss or damage 
subsequently ascertained; but it would increase the difliculty of 
making a carrier liable for loss or damage, (as in this case by a 
diminution in quantity) ascertained after the carrier had parted with 
his possession ; and by an examination made without his knowledge 
or presence. And if it should be, that after the carrier had parted 
with his possession of the property, it has been in the possession 
and control of other agents of the consignee; the reason for 
exonerating the carrier increases in proportion to the number of 
such agents, the length of time for which they were in possession ; 
and the opportunities they enjoyed to diminish the quantity for 
which the carrier was liable. 

In this case, the carrier received one hundred tons of coal, and 
became bound for its delivery. That delivery must be so made as 
to admit an ascertainment by the consignee, of the fidelity with 
which the contract of the carrier has been performed. It is not 
the duty of the carrier to weigh, measure, or inspect property, 
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before he delivers it to the consignee ; but it is a right in the con- 
signee to ascertain whether the quantity or quality of the property, 
■which the carrier has had in his charge, has been lessened or 
impaired, while it was in the possession of the carrier, and by 
causes for which he is liable. The consignee may therefore qualify 
his acceptance, by notice to the carrier that he intends to weigh, 
measure, or by any other appropriate test, ascertain if what he has 
received, is that which the carrier admitted that he had received, 
and agreed to deliver. And such notice would bind the carrier so 
that he would be concluded by the examination made in pursuance 
of it, unless he was able to show its insufficiency. If upon that 
examination, it appeared that there was a deficiency in quantity or 
diminution in value, which would have justified the consignee in re- 
fusing to receive the property, if known to him before he had 
received it, he still would have that right. And if the carrier 
acquiesced in the examination, he would have a right to supervise 
the transportation to the place of, and to be present at the exami- 
nation ; and there to enforce his lien as perfectly as he could have 
done, while- the property was in the hold of his vessel. In such a 
case, the delivery on the one side, and the acceptance on the other, 
would be qualified, operating as a special agreement, under which 
the lien of the carrier may be preserved, and all the rights of both 
parties secured. No wrongful act of the consignee or owner can divest 
the lien of the carrier. (Mont. 40; 3 McCord K. 120.) In England, 
if the goods are not to be landed at a particular wharf, the carrier may 
send them to a public wharf, and the possession of the wharfinger will 
support the lien of the carrier. Indeed, the corresponding rights of 
the carrier to his freight, secured by a lien on the cargo, and of the 
consignee to an inspection or examination of the property, have been 
understood and provided for, even in the earliest times. The Laws 
of Wisbuy, the Ordinance of Kotterdam, the Consolato del Mare, 
with some variations in the details, but an uniform recognition of 
the principle, make it the duty of the master not to detain the 
goods in the vessel, where they cannot be inspected, but to have 
them in some place where they may be examined. In England, it 
is said to be the practice, in cases where goods should be landed 
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and warehoused, that the master may secure hia lien by entering 
them in his own name. And the Dock Act of 39 Geo. 3, ch. 69, 
and 45 Geo. 3, ch. 58, expressly reserve the lien of the master. 
(Chitty on Carriers, 312, and note.) It may not be uninstructive, 
at least in this court, that we should bear in mind that here, the 
lien of the carrier is not only referred to the common law, by the 
strict rule of which, possession must accompany the lien ; but it is 
also, that hypothecation implied in maritime contracts, and to the 
enforcement of which possession is not essential. 

As the carrier has no right which is affected by the right of the 
consignee to this examination or inspection, of course he cannot 
refuse the consignee the full benefit of it. He has no right to insist 
that the consignee shall receive his property in any manner by 
which his claim for loss or damage may be made more difficult or 
embarrassing. He cannot enforce a delivery of property at impro- 
per times, or in bad weather, if the property cannot be secured by 
the consignee, or is exposed to damage during its transfer to the 
store. The consignee is entitled to reasonable notice, if he is known, 
of the arrival of the property, and to a fair opportunity of provi- 
ding suitable means to carry it away safely. Story Bail. sec. 509 ; 
Olcott's Rep. 47. But the consignee has not the right to accept 
a delivery of the goods, commit them to his agents, examine them 
without notice to the carrier, and charge the carrier with a loss 
alleged to have been thus subsequently ascertained, upon such proof 
as excludes all reasonable probability of the loss having happened 
except in the hands of the carrier. 

By the French law, upon a delivery to the consignee, he must 
give a discharge to the carrier. 2 Boul. Paty, 318. If he 
refuses to receive the goods, or receives them and refuses to give a 
discharge, he renders himself liable in damages. If his refusal to 
receive the goods is upon the ground of damage, or other sufficient 
reason, by his application to the proper officer, qualified persons are 
named, who determine the sufficiency of the cause alleged for the 
refusal to receive. Code de Commerce, Art. 106 ; 2 Boul. Paty, 
318. The depot and the transportation of the property are also 
ordered, and a sale, if necessary, to the amount of the freight due 
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to the carrier. The right of the consignee to an examination before 
he accepts the property, is necessary, because acceptance and pay- 
ment of freight extinguish all claim against the carrier. Code de 
Commerce, Art. 105. 

I have considered this question without reference to such modifi- 
cations of the general principle as arise from general custom, local 
usage, or special contract. They afford the rule in all cases in 
which they occur. I have not any evidence of either of these exist- 
ing here, and the rule, as I have stated it, is the general law, unaf- 
fected by such qualifications as exist in certain places or in certain 
cases. 

Supposing, then, that the quantity of coal was correctly ascer- 
tained at Philadelphia, there is a deficiency as it is now in the hands 
of the consignee. But the evidence Bhows that the loss cannot be 
attributed to want of care, theft, or any other cause operating while 
in the vessel to diminish the quantity. There was some evidence of 
loss happening by the transfer of coal from the vessel to the wharf, 
but it was too indefinite to be the basis of any conclusion ; nor, 
indeed, was it made to bear directly upon this case. It rather 
seemed to furnish the explanation of the usual allowance of 2 J per 
cent. loss. 

But the loss may have happened after the delivery to the con- 
signee. The coal was carted, after it was landed, to some distance, 
and then weighed. The carts were under the control of the agents 
of the consignee. It is quite as reasonable to infer that the loss 
happened while the coal was under the care of the agents of the 
consignee, as while it was under the charge of the carrier. If the 
consignee had notified the carrier of his intention to have the coal 
weighed by a public weigher, it would have been proper in the car- 
rier, affected as he would have been by all that was done under such 
a notice, to watch the transportation of the coal, and to be present 
when it was weighed. But, without such notice, the carrier had no 
reason to suppose that the coal was to be re-weighed to decide his 
liability, particularly when, according to the evidence of the public 
weigher, there is no uniformity in the practice, and that coal is often 
received by the consignees without this test. 
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The postponement of the ascertainment of the liability of the 
carrier, without prejudice to the consignee ; and the preservation 
also of the rights of the carrier, are embraced in the rule that, " if 
a person is apprehensive of losing a right by any event, it may be 
advisable and necessary for him to protect himself, either by pro- 
testing against a prejudicial interpretation of the event, or by 
reserving his rights." (Lindley's Jurisp. 142.) And although not 
strictly analogous, yet the principle which by the custom of London 
applies to the vessel at quarantine, illustrates the preservation of 
the mutual rights of the carrier and consignee, although the carrier 
has parted with the property, and it is in the possession of the 
consignee. In the case of a vessel at quarantine at London, the 
consignee, at his own expense and risk, sends for the goods ; and 
the packing and care of the goods in the transit to the wharf devolve 
upon the consignee. (Chitty on Carriers, 265.) The delivery does 
not determine the liability of the carrier altogether, nor will it 
divest his lien. But in the transportation from the only place 
where a delivery can be made, to the place in which an examination 
can be had, the risk of loss or damage is with the consignee. So 
in this case, the carrier has landed the coal; and at the wharf, made 
delivery of it to the consignee. The consignee intending to cart it 
elsewhere, and to weigh it, must do so at his own expense and risk. 
If loss or damage occurs in that transportation, the consignee must 
bear it. 

I have sufficiently expressed the opinion, that although the mere 
transit was ended by delivery at the wharf, yet that acceptance 
there did not necessarily extinguish the liability of the carrier. The 
delivery must be such as enables the consignee to ascertain, if he 
desires, how far the contract of the carrier has been performed ; it 
must be such as allows the consignee safely to receive and properly 
to examine what has been delivered. If the consignee, without 
notice or qualifying his acceptance, receives, as in this case, coal ; 
commits it to his agents, in whose charge it may be lost, as well at 
least as while it was in the charge of the carrier ; and rests the 
proof of loss by the carrier upon evidence which does not render it 
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more probable that the loss was chargeable to the carrier, than to 
his own agents ; a case is presented in which I am not at liberty to 
make the carrier liable. 

The decree will be entered in favor of the libellants for the freight 
unpaid, and the costs. 



In the Supreme Court of Pennsylvania. 

JACOB BOEN ET AL. VS. LUCAS SHAW. 

A sale of horses was made in the State of Virginia, within the jurisdiction of which 
both the parties and the property were at the time, but possession was retained 
by the vendor. The horses were subsequently sent into the State of Pennsylvania 
to be pastured, and there made the subject of an attachment by creditors of the 
vendor. It was held that the validity of the sale, and of the title of the vendee, 
was to be determined by the law of Virginia, so far as it differs from that of Penn- 
sylvania on the subject of fraud in the sale of chattels. 

Error to the Common Pleas of Green county. 

Lewis, C. J. — By the law of Pennsylvania a sale of personal pro- 
perty is not good, as against the creditors of the vendor, unless 
possession be delivered to the vendee in accordance with the sale. 

Where possession is retained by the vendor, it is not only evidence 
of fraud, but fraud per se. There are some exceptional cases. 
Where, from the nature of the transaction, possession either could 
not be delivered at all, or, at least, without defeating fair and 
honest objects intended to be effected by, and constituting the 
motive for entering into the contract, the case might be regarded as 
an exception to the rule. Yet where possession has been withheld 
from the vendee pursuant to the terms of the argument, some good 
reason for the arrangement, beyond the convenience of the parties, 
should appear. Glow et al. vs. Woods, 5 S. & P., 273. 

Put this rule does not appear to prevail in Virginia. Davis vs. 
Turner, 4 Grattan, 422. 

In that State the rule is, that retention of possession of personal 
property by the vendors, after an absolute sale, is prima facie frau- 
dulent, but the presumption may be rebutted by proof. 

In this case the parties to the sale, and the property which was 



